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CONFERENCE REPORTS
9TH ANNUAL COLORADO WATER LAW SUPERCONFERENCE
CLE INTERNATIONAL

Denver, Colorado

March 12-13, 2009

INTRODUCTION

James S. Lochhead, program co-chair from Brownstein Hyatt Farber Schreck, Glenwood Springs, and Raymond L. Petros, program cochair from Petros & White, Denver, opened the conference and welcomed the participants.

DAY ONE: THURSDAY MARCH 12, 2009
FEATURED PANEL PRESENTATION: PRIVATE EQUITY AND WATER

Scott S. Slater, of Brownstein Hyatt Farber & Schreck, Los Angeles,
moderated the first session of the day. The featured panel discussed
the current and future role of the private sector in water law and water
regulation. Each panelist offered different considerations of private
sector control, including economic considerations, infrastructure issues, interstate issues, and the impact of climate change.
Dr. David Sunding, Co-Director of the Berkeley Water Center at
the University of California Berkeley, began with a discussion of the
economic considerations involved with private sector control over water supply and use. According to Dr. Sunding, resource allocation
rules lead to disparities in water use, which then lead to disparities in
the value of water, thus creating opportunities for private development
of new water supplies. Because of this system, Dr. Sunding argued that
the best opportunity for privatization of water would be through infrastructure improvement. Namely, the private sector could have the
greatest positive economic impact by improving water storage, alternative supplies (e.g. utilizing more recycled and desalinated water), and
conveyance. To close, Dr. Sunding outlined two California success
stories, the Semitropic Groundwater Storage Program and the Kern
Water Bank Authority.
Robert Trout, Partner at Trout Railey Montafio Witwer & Freeman,
Denver, discussed Northern Colorado's investment in Colorado Big
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Thompson ("CBT") water units as an example of successful publicprivate water control. In particular, Mr. Trout elaborated that the CBT
program began in the 1930s and continues to allow water utilization to
its highest beneficial use via this public-private partnership ("PPP").
The operation of public oversight over the water supplies allows consistent agency and regulatory control, while the privatization prevents
purchase of CBT water units solely for investment capital. Rather,
through the PPP, the CBT program requires that a purchaser of a water unit show a present beneficial need for such water. In sum, this
program serves as an example of successful interplay of public and private water regulation.
Disque Dean, CEO of Water Asset Management in New York, discussed the private sector's perspective pertaining to water regulation.
Mr. Dean emphasized that the future of water is a consideration for
both sides, and therefore the future of regulation requires everyone's
cooperation. In present sides, water regulation faces two major problems, infrastructure and storage, and in order to fix them, water regulators need both financial and human capital. The result of this situation is that, because water systems are breaking down and because
there is not enough money and effort going back into them, society
needs to maximize public and private consideration.
Finally, Patricia Mulroy, General Manager of the Southern Nevada
Water Authority, presented the public sector's perspective pertaining
to water regulation and privatization. Ms. Mulroy discussed how, at
least in the municipal universe, agencies have always formed publicprivate partnerships to maximize regulatory efficiency. The biggest
problem arises, however, when regulators must look across state
boundaries. Complications arise because states must then take into
account upstream and downstream rights, as well as usage rights existing outside the United States. In addition, Ms. Mulroy elaborated on
climate change as the biggest problem on the horizon. She argued
that every state and locality is interconnected and interdependent, so
therefore the government needs to privatize water to maximize cost
efficiency, and that public agencies must provide proper oversight.
However, as a final note, Ms. Mulroy cautioned that the private sector
might bring devastation if it is allowed to utilize water sources for venture capital.
A 50-YEAR

VISION FOR COLORADO WATER LAW

The morning continued when Harris D. Sherman, Executive Director of the Colorado Department of Natural Resources, presented several current problems and proposed solutions within Colorado's water
systems. Mr. Sherman first elaborated on the "Great Divide," the fact
that 80 percent of water exists in Western Colorado, but that the Eastern Slope consumes 80 percent of all water in the state. In addition,
agriculture encompasses 80 percent of water use in the state, followed
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by municipalities and industry, then energy and non-consumptive uses
(e.g. recreation). Population change presents another great challenge
to water regulation, as well as climate change, which experts anticipate
will create anywhere from five to twenty percent reductions in water
availability. Mr. Sherman presented two basic questions: (1) where
will the water come from; and (2) how will we balance the competing
needs of all water consumers?
Mr. Sherman then presented three possible solutions to the current water regulation problems. First, water conservation must increase by changing people's behavior during droughts, and utilizing
technical changes to save the water. Second, the state must shift from
sustainable agricultural to urban transfers. Lastly, Colorado must
adopt West Slope Trans-Basin Diversions to maximize both economic
and environmental enhancements.
In concluding, Mr. Sherman announced that the ultimate goal in
Colorado is a sustainable water supply for now and for the future.
Three questions thus linger with regards to Colorado's future. Is the
doctrine of prior appropriation infinitely adaptable, given our dwindling water supplies? Should we examine changing the law to require
protection of agriculture, and/or change in land use patterns? Lastly,
what is the role of state government, local governments, the development community, and water providers in finding solutions to meet
Colorado's future water needs?
RECENT CASE LAW AND LEGISLATION

Douglas Kemper, Executive Director of the Colorado Water Congress ("CWC"), next discussed the current state legislation that the
CWC is monitoring. Some of the highlighted legislation included:
-HB-1129: CWC supports a bill that allows for the reclaimed use of
"salvaged water" (e.g. captured rain and snow water). The reclamation would occur in the form of pilot projects in new real estate developments.
-HB-1233: CWC supports a bill that would allow Colorado to recognize the existence and use of acequias and, in connection therewith,
would authorize creation of acequia water districts.
-SB-080: CWC supports a bill that would allow residents to apply salvaged water to any residential or domestic water wells, including existing wells, proposed wells, and mountain hut wells.
-HB-1 142: CWC opposes a bill that would create an election system, in
place of appointments, for the directors of water conservancy districts.
CWC argues that an election system would remove the quality of representation over the districts.
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THE DEBT MARKET MELTDOWN AND ITS EFFECTS ON WATER

Michael R. McGinnis, of Brownstein Hyatt Farber & Schreck, Denver, next discussed how the current economic situation in the United
States has, and will continue to, affect water regulation.
With regard to the debt market meltdown, Mr. McGinnis called attention to the "burst" of the housing bubble as being the primary cause
of the market meltdown in the United States. The destruction of the
housing market led to a crisis in August 2008 for the mortgage, credit,
hedge fund, and foreign bank markets. This then led to a dramatic
decrease in the value of municipal bonds, creating over $500 billion in
municipal debt. As a result, this crisis caused the destruction of water
issuer systems, such as the Colorado Water Resources and Power Development Authority. The impact on water issuer systems thus created
strong disparities in water values and challenges over water rights.
Mr. McGinnis next discussed a possible solution for the current water crisis: public-private partnerships. With PPPs, a partnership with
one or more private sector companies may provide funding and operations for a government service, such as water regulation. The benefit is
thus that municipalities can receive continuous and adequate funding
to create new water facilities to operate their water regulation systems.
Mr. McGinnis ended his discussion by enumerating several PPP
success stories: the Tampa Bay Seawater Desalination Plant (2008),
The Fountain Creek Recovery Project (2008), The Atlanta-Fulton
County Water Resources Commission and Veolia Water North America
Water Infrastructure (2006), and the CH2M Hill OMI Seattle Cedar
Water Treatment Facility (2006).
ETHICS

The final speaker of the day, David Robbins, Partner at Hill & Robbins in Denver, discussed some future needs pertaining to legal water
claims. Because water law is becoming more complicated, there is
likely to be an augmentation of water claims that will threaten senior
water rights. Thus, the legal community needs to begin responding to
these issues, and one of the ways Colorado responded was by entering
into a Water Court Committee process.
Mr. Robbins discussed that Colorado created a Water Court Committee to form recommendations for the state legislature on matters of
water rights and ethical responses to resolving such claims. A primary
concern for dealing with the future of water law is the lack of education among the public about what water resource practitioners actually
do in their work. Along those lines, the Committee is working to address the problems raised by lack of public knowledge with issues like
hydrology and water allocation.
Lastly, Mr. Robbins discussed the great need to unify legal standards and to prepare easy-to-understand water law materials for non-
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lawyers. According to Mr. Robbins, a problem among water courts is a
lack of any uniform understanding of water allocation. Without such
uniformity, water courts cannot make the best possible decisions. In
addition, water courts serve many pro se litigants, and the lack of userfriendly legal materials creates a great disadvantage for these non-legal
claimants.
Brandon Campbell

DAY 2: FRIDAY, MARCH 13, 2009
FARMERS RESERVOIR AND IRRIGATION COMPANY: A CASE STUDY

John P. Akolt, III, General Counsel, Farmer's Reservoir and Irrigation Company ("FRICO"), the Burlington Ditch, Reservoir and Land
Company, and the Wellington Reservoir Company, opened Day Two of
the conference with a case study on an irrigation-to-municipal change
of water right for two ditch companies, FRICO and the Burlington
Ditch, Reservoir and Land Company ("Burlington"). Akolt first gave a
brief history of the ditch companies at the turn of the 2 0 1h century,
which irrigated eastern Colorado. The courts originally decreed Burlington the direct flow and storage rights in question in 1885, and
FRICO allegedly expanded the rights in 1909. Akolt focused on issues
surrounding the direct flow right, although the case involved litigation
over both the storage and direct flow rights.
Akolt framed the presentation in terms of two major legal considerations with general applicability for the audience, namely, the use of
the Burlington water rights adjudicated in 1893, and the preclusion
effects of previous change-use cases on the rights. The Water Division
One court held in November 2008 that Burlington did not have the
right to change its decreed 1885 rights because neither Burlington nor
FRICO proved intent to apply direct flow water below Barr Lake. The
court construed "susceptible to irrigation" from historical testimony as
insufficient for intent to irrigate the full amount of the direct flow water decreed, and held that twenty years was an unreasonable amount of
time to perfect an appropriation. Akolt considered the rights in the
case the water court cited for "reasonable period of use" for perfecting
an appropriation distinguishable from the Burlington rights. The
rights in the court-cited case involved conditional water rights, not already adjudicated rights, so Akolt reasoned that the court should have
also limited other ditches' rights by this logic. Akolt also respectfully
disagreed with the court that the issues it litigated in a previous case
were identical and thus barred from re-litigation by issue and claim
preclusion. He reasoned that the previous litigation involved a general
adjudication allocating priorities while the current case involved
changes issues in terms of the historical use of the 1885 Burlington

